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I
STATEMENT OF THE CASE

A.

NATURE

OF THE CASE.

Idaho Aviation Hall of Fame, Inc. ("IAHOF") was the owner of a historic Fairchild PT23, World War II era, United States military single engine aircraft. The late Steve Appleton,
formerly of Micron, donated the subject airplane to IAHOF in about June of 2000. Holbrook
Maslen was a member of the Board of Trustees of IAHOF at that time. Pursuant to a charitable
bailment agreement with IAHOF, in approximately 2006 the Fairchild PT-23 aircraft was to be
temporarily housed in a hanger at the Caldwell Airport under the control of Mr. Maslen who
remained a member of the IAHOF Board of Trustees. Due to its historical significance, the
airplane was not to have been flown.
On June 3, 2008, the IAHOF transferred title of the aircraft to the Idaho Military
Historical Society ("IMHS" or "Respondent") for eventual display at the Idaho Military Museum
located at Gowen Field. Mr. Maslen became aware ofthis transfer oftitle through IAHOF Board
emails and general chatter in the local aviation community. Following transfer of title to the
aircraft from IAHOF to IMHS, at Mr. Maslen's direction, his wholly owned insolvent sham
entity "Aeroplanes Over Idaho" ("AOI") filed a false lien with the Federal Aviation
Administration in August 2008. Mr. Maslen did not provide any notice to IAHOF or IMHS prior
to tiling his false lien. No bills were sent to IAHOF or IMHS prior to tiling this false lien.
Likewise, it is undisputed that there was no written contract, as is required by Idaho's airplane
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lien statute I.C. § 45-1102, providing a basis for the alleged storage and maintenance charges
which supposedly provided the basis for the lien.
After several unsuccessful attempts to retrieve their airplane, IMHS sought out legal
representation on a pro bono basis. This action was commenced in April of 2009 to seek the
recovery of the historic aircraft and to quiet title in the name of IMHS. Mr. Maslen asserted
several counterclaims through his wholly owned sham entity AOI, presumably to attempt to
shield himself from personal liability. Mr. Maslen refused to surrender possession of the aircraft
to IMHS during the course of this litigation. Following several unsuccessful attempts to seek an
early resolution as well as the discovery that Mr. Maslen had been flying the historic aircraft, the
case was later expanded to seek claims for damages. Following a three day bench trial, IMHS
prevailed. The airplane is now on display for the public at the Idaho Military Museum located at
Gowen Field and IMHS was awarded attorney's fees and costs in the amount of $73,675.00 and
$145.00 respectively.
B.

COURSE OF PROCEEDINGS.

On April 16, 2009 IMHS filed its Complaint for Claim and Delivery against Holbrook
Maslen and AO!. R. Vol. I, pp. 12-18. On or about May 19,2009 the court issued an Order to
Show Cause. R. Vol. I, p. 1.

Though Appellants elected not to provide their responsive

pleadings and Mr. Maslen's Affidavit in the Record on Appeal, on May 26, 2009 Aeroplanes
Over Idaho ("AOI") and Holbrook Maslen ("Defendants") filed their Response to Order to Show

Cause requesting a bond of double the value of the airplane pursuant to Idaho Code § 8-303; R.
Vol. I, pp. 1, 66, 68. IMHS contested Defendants' assertions of their false lien and refused to
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post a bond of this magnitude. fd. On August 5, 2009 IMHS filed its First Amended Complaint

for Claim and Delivery, Slander of Title, & Quiet Title. R. Vol. I, pp. 1, 19-47. Thereafter On
August 28, 2009 Defendants filed their Answer, Counterclaim, Third Party Complaint, and

Demandfor Jury Trial which named IAHOF as a Counterdefendant. R. Vol. I, pp. 1,48-57.
On November 6, 2009 IMHS and IAHOF moved for partial summary judgment and
Defendants filed a Response in opposition. R. Vol. I. pp. 2.

Appellants elected not to include

Defendant's Response or Mr. Maslen's Affidavit in the Record on Appeal. Id. and R. Vol. I, p.
71. On December 21, 2009 the court denied IMHS and IAHOF's Motionfor Partial Summary

Judgment due to the existence of alleged material issues of fact regarding Defendants' false
liens. R. Vol. I, p. 71.
Though Appellants elected not to include them in the Record on Appeal, several Motions
to Compel discovery from Defendants were heard and Defendants were sanctioned for their
failure to comply with the orders resulting therefrom. R. Vol. I, pp. 2-5; Court Trial Day 1, p. 17.
L. 19.

On March 22, 2010 IMHS moved the court for permission to file Plaintiffs Second
Amended Complaint to assert additional causes of action (based on evidence elicited in
discovery revealing Mr. Maslen had f10wn the airplane). R. Vol. I, pp. 3-4, 74-91. On April 28,
2010 the court permitted IMHS to amend its complaint. R. Vol. I, p. 4. On May 10,2010 IMHS
filed its Second Amended Complaint for Claim and Delivery, Slander of Title, Quiet Title,

Conversion, Trespass to Chattels, Breach of Fiduciary Duties, and Breach of Contract. R. Vol.
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I, pp. 74-91. On June 3, 2010 Defendants filed their Answer to Second Amended Complaint,

Counterclaim, Third Party Complaint, and Demand for Jury Trial. R. Vol. I, pp. 92-121.
In support of Count I of AOI's Counterclaim (Foreclosure of Lien) Mr. Maslen asserted:
30) "The interests of IMHS are subservient to the interest of AOI; 31)
AOI began to supply labor, materials, and insurance necessary for the
preservation of the Aircraft in February 2006. AOI continues to provide
such services in order to maintain the Aircraft; and 32) These services
were agreed upon and the reasonable value 0 f such, as of May 31, 2008 is
$14,630.
R. Vol. I, p. 108 (Emphasis added.)
Contrary to Appellants' contention in their brief that "ownership of the airplane was
never an issue in dispute," (Appellant's Brief at 15), in addition to the allegations above, Mr.
Maslen testified in his deposition and at trial that he was claiming title to the aircraft. Court Trial
Day 3, p. 696. Similarly, though Appellants elected not to include it in the Record on Appeal, on
December 8, 2010 Defendants filed their Motion for Summary Judgment which for the first time
admitted IAHOF lawfully transferred title to IMHS. See R. Vol. I, pp. 130-132. Accordingly,
the parties stipulated to dismiss all claims involving IAHOF, each side bearing their own
attorney's fees and costs. R. Vol. I, pp. 138-139. IMHS made an offer of Judgment pursuant to
IRCP 68, in the amount of$300, on December 15,2010. R. Vol. IV, p. 503-505. Following oral
argument, on Defendants' Motion for Summary Judgment, that motion was denied on January
25,2011. R. Vol. I, pp. 122-136.
A three day bench was held March 14-16, 2011. At the conclusion of the presentation of
evidence, the court Ordered Defendants Holbrook Maslen and AOI to surrender possession of
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the PT-23 airplane to Plaintiff IMHS. Court Trial Day 3, pp. 837-842. On July 7, 2011 the trial
court entered its Findings of Fact, Conclusions of Law, and Order which found that Mr. Maslen,
through his entity AOI, filed the claim of lien with reckless disregard for the truth or falsity of
the alleged charges contained therein. R. Vol. III, pp. 339-391. Following Plaintiffs Rule 52(b)
Motion to Amend, on August 9, 2011 the court issued its Order on Plaintiff's Motion to Amend

Findings as well as a Judgment clarifying the impact of the return of possession of the PT - 23
rendering Plaintiff's claim for Conversion moot. R. Vol. III, pp. 406-413. Judgment was entered
in favor ofIMHS on August 9, 2011. R. Vol. III, pp. 412-423.
IMHS timely filed its Memorandum of Attorneys' Fees and Costs on August 23, 2011,
claiming that it was entitled to attorney fees of$126,690 and paralegal time of$2,175, costs as a
matter of right of $1,295.75 and discretionary costs of $2,843.77. R. Vol. III, pp. 424-433; R.
Vol. IV, pp. 434-540.

On, September 6, 2011 Mr. Maslen and AOI filed an Objection to

Plaintiff's Claimed Attorney's Fees and Costs and oral argument was held on November 10,
2011. R. Vol. IV, pp. 541-553.

On December 28, 2011 the trial court issued its Order on

Defendants' Objection to Plaintiff's Claimed Costs and Attorney's Fees which awarded Plaintiff
$73,675.00 in attorney's fees pursuant to I.C. § 12-121 and IRCP 54(e)(l) as well as $145.00 in
costs as a matter of right pursuant to I.R.C.P 54(d)(1)(c). R. Vol. IV, pp. 554-567. Thereafter the
court signed and certified an Amended Judgment on January 10, 2011. R. Vol. IV, pp. 581-584.
The certified Amended Judgment confirmed that the award of attorney's fees and costs was
against Defendant Holbrook Maslen as well as his wholly owned entity, Defendant AO!. ld.
Defendants filed a Motionfor Reconsideration or Clarification and a Brief in Support on January
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10, 2012. R. Vol. IV, pp. 570-576. Following Oral argument on February 9, 2012, the court
denied Defendants' Motion for Reconsideration Attorney's Fees and confirmed that the fee
award was made jointly against Mr. Maslen and his wholly owned entity, AOI. R. Vol. IV, pp.
604-611. This appeal followed. R. Vol. IV, pp. 612-617.
C.

STATEMENT

OF FACTS

Idaho Aviation Hall of Fame, Inc. ("IAHOF") was the owner of a historic Fairchild PT23 World War II era military aircraft. R. Vol I, p. 21-22, 28; R. Vol. III, p. 341. The late Steve
Appleton, formerly of Micron, donated the subject airplane to IAHOF in about June of 2000.
Court Trial Day 1, pp. 53-57; R. Vol. III, p. 341. Holbrook Maslen was a member of the Board
of Trustees ofIAHOF since 2000. R. Vol. I, p. 12; Vol. III, p. 340. This airplane had historical
significance and was therefore to be used for static display purposes. Court Trial Day 2, p. 303.
The IAHOF board decided it should not be flown and insured it for static display purposes only.
Jd. and R. Vol. III, p. 342.

Pursuant to a charitable bailment agreement with IAHOF, in approximately 2006 the
Fairchild PT -23 aircraft was to be temporarily housed in a hanger at the Caldwell Airport under
the control of Mr. Maslen who remained an IAHOF Board member. R. Vol. III, p. 342-345.
The IAHOF board minutes specifically thanked Mr. Maslen for his "generous offer." Court Trial
Day 1, p. 79.

During this period of charitable bailment, IAHOF explored several options

regarding a long-term solution for the proper display of the PT-23. R. Vol. III, p. 345-353. One
of the options IAHOF considered and ultimately rejected was to display the airplane at Mr.
Maslen's wholly owned hobby "museum," Aeroplanes Over Idaho (AOI). Jd; R. Vol. III, pp.
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359-360; R. Vol. IV, pp. 609-610; Court Trial Day 1, pp. 98-99, 222; Court Trial Day 2, pp. 262,
333,405; Court Trial Day 3, pp. 589-590, 718-720. Though Mr. Maslen was present for these
discussions at IAHOF board meetings and received copies of IAHOF board meeting minutes via
email.heneverrequestedpaymentforanystorage.maintenance. or insurance charges from
IAHOF. R. Vol. III, p. 351.
On June 3, 2008, the IAHOF transferred title of the aircraft to the Idaho Military
Historical Society (IMHS). R. Vol. I, p. 21-22, 28; R. Vol. III p. 353-354. Mr. Maslen became
aware of this transfer through IAHOF board emails and the grapevine in the local aviation
community. R. Vol. III, pp. 340-341, 355; Court Trial Day 3, pp. 747, 773-775. Following
transfer of title to the aircraft from IAHOF to IMHS, at Mr. Maslen's direction, his wholly
owned sham entity AOI filed a false lien with the Federal Aviation Administration in August
2008. R. Vol. III, p. 363-364, 381; Court Trial Day 3, pp. 833-836. Defendants neglected to
provide any notice to IAHOF whatsoever of the alleged storage charges serving as the basis for
this false lien before the title of the airplane was transferred to IMHS. R. Vol. III, pp. 360, 363364. Mr. Maslen also admitted that he did not receive authorization from IAHOF to perform
maintenance prior to including those charges in his false lien. Court Trial Day 3, pp. 703-705.
IMHS and IAHOF made several attempts to contact Mr. Maslen during the fall and
winter of 2008 and early 2009, however Mr. Maslen ignored their requests. R. Vol. III, pp. 355358; Court Trial Day 1, pp. 150-153; Court Trial Day 2, pp. 373-376, 438-441, 450-455; Court
Trial day 3, pp. 547-548. On March 25, 2009 IMHS was sent a letter from Mr. Maslen on AOI
letterhead explaining the alleged basis for the charges asserted in the false lien. R. Vol. III, pp.
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358-359. Those charges were allegedly incurred during the timeframe the airplane was being
gratuitously bailed with IAHOF. [d. The storage charges were not items of reimbursement, but
were fees charged for storage. R. Vol. III, pp. 358-364; Court Trial Day 3, pp. 779-784. Alleged
reimbursement for maintenance and insurance costs were not authorized by IAHOF or even
needed or relevant for static display purposes; but instead such costs were voluntarily incurred by
Defendants in conjunction with their unauthorized and inappropriate use and flying of the
aircraft. R. Vol. HI, p. 361-362; Court Trial Day 3, pp. 712, 759-764.

There was no written

contract between AOI and either IMHS or IAHOF regarding the storage, insurance, labor, and
materials covered by the false claim of lien prior to the commencement 0 f such work. R. Vol. III,
p.388. Pursuant to Idaho Code § 45-1lO2 a written contract must predate the work reflected in
the lien and storage charges are not authorized under the statute. Court Trial Day 3, p. 838.
In early April 2009, IMHS physically attempted to obtain possession of the airplane but
Mr. Maslen, in the presence of his attorney Kevin Dinius, interfered with IMHS's retrieval of its
airplane by pulling his truck in front of it and thereafter refused to surrender possession to IMHS.
R. Vol. III, p. 364-365; Court Trial Day 2, pp. 463-470; Court Trial Day 3, pp. 767-786.
Thereafter, IMHS retained Kahle Becker on a pro bono basis to seek the retrieval of the PT-23.
R. Vol. II, p. 239. Had IMHS not secured pro bono representation, it would not have been able
to bear the costs of this litigation. R. Vol. III, p. 368.
At trial, Mr. Maslen testified that the work which allegedly underlies the lien was
performed by an unpaid volunteer of AOI. Court Trial Day 3, p. 674. Mr. Maslen admitted that
he had not received authorization from IAHOF to perform maintenance or purchase insurance
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and had not sent any bills to IAHOF or IMHS prior to the outset of this litigation. Court Trial
Day 3, pp. 703-705. Yet Mr. Maslen claimed $19,150 in damages (including charges allegedly
incurred while the plane was gratuitously bailed for JAHOF) plus his attorney's fees in his
(AOI's) claims against IMHS. Court Trial Day 3, pp. 707 -708. However, Mr. Maslen admitted
that his sham entity AOI did not spend a single cent on maintenance, insurance, or storage for the
PT-23. Court Trial Day 3, pp. 781-786. Rather he had AOI's volunteer mechanic, Charles
Vollmann, file a false lien because "It was leaving and I felt I had something coming." Court
Trial Day 3, p. 754. The volunteer mechanic then testified that, prior to Mr. Maslen's discovery
that the plane had been gifted to IMHS, he had no intention of making any charges to anyone for
his labor. The mechanic testified that he didn't prepare the lien and Mr. Maslen's wife notarized
his signature. Court Trial Day 3, pp. 833-834.
II
ADDITIONAL ISSUES ON APPEAL
A.

RESPONDENT IS ENTITLED TO ATTORNEY'S FEES AND COSTS ON ApPEAL

IMHS seeks an award of attorney fees and costs for defending against this frivolous
appeal pursuant to LA.R. 40 and 41. The standard for making an award of attorney fees on
appeal is whether the appeal was brought, pursued or defended frivolously, unreasonably or
without foundation. East Shoshone Hosp. Dist. v. Nonini,J09 Idaho 937, 712 P.2d 638 (1985).
As is discussed below, the trial court acted within its discretion in declaring IMHS a prevailing
party and in making an award of costs and fees in favor of IMHS.
Mr. Maslen's primary argument is that no case, no matter how frivolous, that results in a trial
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due to a single disputed factual issue, can give rise to an award of attorney's fees under I.C. §

12-121. See Appellants' Brief at 16-17. This contention is unsupported by any reading of the
wealth of cases that address awards under I.C. § 12-121. Furthermore, was the court to adopt
Mr. Maslen's strained reading of Nampa & Meridian Irr. Dist. v. Washington Federal Sav., 135
Idaho 518, 20 P.3d 702 (2001), such a ruling would incentivize frivolous litigation, reward delay
and obfuscation, and increase the burden on our judicial system. Mr. Maslen had numerous
opportunities to walk away from this litigation, including ignoring two IRCP 68 Offers of
Judgment, without incurring any liability for IMHS's attorney's fees and yet he continued to
press the case to trial.

R. Vol. IV, pp. 502-505.

Mr. Maslen is aware of IMHS's limited

financial resources and has pursued this appeal to delay execution on the Amended Judgment. R.
Vol. III, p. 368; R. Vol. IV, p. 601. Because of Mr. Maslen's frivolous appeal of the fee award,
IMHS's counsel has put dozens of additional pro bono hours into this case. IMHS is entitled to
an additional award of fees and costs and requests this Court make a determination that it is
entitled thereto.

III
ARGUMENT
A.

STANDARD OF REVIEW

"A trial court's determination of whether a party prevailed is a matter of discretion."

Lettunich v. Lettunich, 141 Idaho 425, 434-35, III P. 3d 110 (2005). "A district court's exercise
of discretion will be upheld absent a showing of abuse of discretion." Schneider v. Howe, 142
Idaho 767, 771, 133 P. 3d 1232 (2006). An award of attorney fees under I.R.c.P. 54(e)(l) and
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I.e. § 12-121 is subject to reversal upon a showing of an abuse of discretion by the district court.
See Savage Lateral Ditch Water Users Ass 'n v. Pulley, 125 Idaho 237, 250, 869 P.2d 554, 567
(1993). When an exercise of discretion is involved, an appellate court conducts a three-step
inquiry: (1) whether the trial court properly perceived the issue as one of discretion; (2) whether
that court acted within the outer boundaries of such discretion and consistently with any legal
standards applicable to specific choices; and (3) whether the court reached its decision by the
exercise of reason. Peasley Transfer & Storage Co. v. Smith, 132 Idaho 732, 745, 979 P.2d 605
(1999).

A district court's determination on whether an action was brought or defended

frivolously will not be overturned absent an abuse of discretion. Anderson v. Ethington, 103
Idaho 658, 660, 651 P .2d 923 (1982). Where an incomplete record is presented to an appellate
court, missing portions of the record are presumed to support the action of the trial court.
Peasley Transfer & Storage Co. v. Smith, 132 Idaho 732, 744, 979 P.2d 605 (1999).

B.

THE TRIAL COURT DID NOT ERR IN ITS DETERMINATION THAT

IMHS

WAS THE

PREVAILING PARTY

The trial court entered its Amended Judgment awarding attorney's fees and costs,
quieting title to the PT-23 in IMHS, awarding possession of the PT-23 to IMHS, which rendered
Plaintiffs claim for conversion moot. R. Vol. IV, pp. 577-579. Judgment was also entered in
favor of IMHS on Mr. Maslen and his wholly owned insolvent sham entity's (Aeroplanes Over
Idaho or "AOI") counterclaims for lien foreclosure and unjust enrichment. Id. and R. Vol. IV,
pp. 609-610. IMHS litigated this case to obtain possession of and clear title to its plane. Mr.
Maslen was offered the opportunity to settle this case on several occasions including two IRep
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68 Offers of Judgment which he rejected through inaction. R. Vol. IV, pp. 502 - 505. Those
Offers would have resulted in PlaintifI receiving no award of attorney's fees or its costs. Id. Mr.
Maslen elected to fight on and now he must pay the consequences, not shift the sole liability to
his wholly owned insolvent sham entity AOI.
The trial court found that Plaintiff prevailed on the primary elements of its claim for
slander of title however; Plaintiff did not prove the precise amount of its special damages. R.
Vol. III, pp. 380-387. Likewise, the court found that Plaintiff failed to establish damages for its
loss of the ability to statically display a historic airplane and because Mr. Maslen prevented
IMHS from gaining possession of its airplane, and therefore denied Plaintiffs claim for trespass
to chattels. R. Vol. III, pp. 376-379. PlaintifI prevailed on the primary issues in this litigation,
namely quieting title in IMHS, recovering the airplane, and defeating Mr. Maslen's false liens
and unjust enrichment claim. R. Vol. III, pp. 370-376, 387-389. "In determining which party
prevailed in an action where there are claims and counterclaims between opposing parties, the
court determines who prevailed' in the action.' That is, the prevailing party question is examined
and determined from an overall view, not a claim-by-claim analysis." Eighteen Mile Ranch,
LLC v. Nord Excavating & Paving, Inc., 141 Idaho 716, 719, 117 P.3d 130, 133 (2005). In this

case, the court found IMHS was overwhelmingly the prevailing party. R. Vol. IV, pp. 560-56l.
Thus, there are three principal factors a trial court must consider when
determining which party, if any, prevailed: (1) the final judgment or result
obtained in relation to the relief sought; (2) whether there were multiple claims or
issues between the parties; and (3) the extent to which each of the parties
prevailed on each of the claims or issues. Daisy Mfg. Co., Inc. v. Paintball Sports,
Inc., 134 Idaho 259, 261-62, 999 P.2d 914, 916-17 (Ct.App.2000); Chadderdon,
104 Idaho at 411, 659 P.2d at 165. If the court determines that a party has
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prevailed only in part, it may apportion the costs and attorney fees in a fair and
equitable manner after considering all of the issues and claims involved in the
action and the judgment or judgments obtained. Jd. See Prouse v. Ransom, 117
Idaho 734, 739, 791 P.2d 1313,1318 (Ct.App.1989).

Nguyen v. Bui, 146 Idaho 187, 193, 191 P.3d 1107,1113 (2008).
The Court can also look to the relative importance of each claim and the amount of time
devoted to each claim at trial. See Nguyen v. Bui, 146 Idaho 187, 194, 191 P.3d 1107, 1114
(2008). For example, IMHS's inability to prove damages on its trespass to chattels and slander
of title claims accounted for negligible time at trial and was a minor issue in the litigation. See

Chadderdon v. King, 104 Idaho 406, 659 P .2d 160 (1983) ("The owners maintain that the trial
court abused its discretion in awarding costs and attorney fees to the contractor. They argue that
unless a party is awarded affirmative relief in the litigation he cannot be a "prevailing" party. We
disagree with their contention").

Mr. Maslen spends a large portion of his brief discussing

IMHS's counsel's post trial back of the envelope damage calculations (based on Mr. Maslen's
own testimony) from IMHS's post-trial brief. R. Vol. III, pp.375, Supp. R., p. 3l. The fact
remains that these issues were not the primary focus of the litigation and the trial court so
concluded in its prevailing party analysis. The award of possession of the PT-23 to IMHS at the
end of trial rendered the Conversion claim moot. R. Vol. IV, pp. 577-579. The trial court made
thorough findings of fact and conclusions of law, acted within the bounds of its discretion, and
declared IMHS the prevailing party by considering the factors discussed in Nguyen and Eighteen

Mile Ranch, supra.
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C.

As THE PREVAILING PARTY IN AN ACTION WHICH OPPOSED FRIVOLOUSLY, IMHS Is
ENTITLED To THE TRIAL COURT'S AWARD OF ATTORNEYS' FEES UNDER IDAHO
CODE § 12-121 AND IRCP S4(E)(3)

Mr. Maslen acted with no reasonable basis throughout his unrelenting quest to prevent
IMHS from gaining possession of its airplane.

Defendants' case was presented frivolously,

unreasonably, without foundation, and with full knowledge that IMHS had limited financial
resources to litigate this matter. Accordingly, the trial court found that IMHS was entitled to
attorneys' fees under IRCP 54(e)(3) and I. C. § 12-12l. The court awarded possession to IMHS
at the close of trial, quieted title to the PT-23 in IMHS, and found that Mr. Maslen acted with
reckless disregard for the truth and without legal basis in asserting his claims. R. Vol. III,
pp.381-382, 387-389.

The overwhelming evidence supported Plaintiff's position that the

arrangement with IAHOF was a gratuitous bailment. The charges underlying Defendants' liens
were false, retroactively created as a result ofIMHS's demand for possession, and were asserted
through an insolvent sham entity wholly controlled by Mr. Maslen and his daughter. Jd. Most
importantly, it is undisputed that there was no written contract pre-dating the alleged work as is
required by the airplane lien statute, I.C. § 45-1102(2). Id.
Mr. Maslen's arguments regarding his unjust enrichment claim and the alleged existence
of a single triable fact precluding an award of attorney's fees under I.C. § 12-121 are without
merit. Appellants' Brief at 16-17. First, it is undisputed that IAHOF received a benefit for the
safe storage of a historical artifact. After all, a free benefit is what is expected of a gratuitous
offer from a fellow board member. It is also undisputed that IMHS in turn received a gratuitous
benefit of a preserved aircraft, albeit unlawfully flown, upon the donation of that same artifact by
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IAHOF.

What Mr. Maslen seems to ignore is the gratuitous nature of the benefit (i.e. free

storage for IAHOF) he agreed to confer which invalidates the third element of his unjust
enrichment claim, the inequity that would result for fMHS accepting the benefit. Teton Peaks

Inv. Co., LLC v. Ohme, 146 Idaho 394, 398 (2008). Mr. Maslen also glosses over the trial
court's findings that he received notice of the transfer from IAHOF to IMHS shortly after it
occurred and yet ignored multiple attempts by IAHOF and IMHS. Furthermore, Mr. Maslen
made no attempt to contact IMHS or IAHOF and neglected to attend IAHOF board meetings to
discuss any concerns he might have. Moreover, Mr. Maslen ignores the fact that he retroactively
asserted claims of approximately $12,000 against IMHS for storage and maintenance allegedly
incurred during the time he gratuitously bailed the plane for IAHOF all as an apparent scheme to
prevent IMHS from obtaining its plane.
While Mr. Maslen's apparent latter day change of heart gave rise to false liens assertcd
by his wholly owned insolvent sham entity AOI, those facetious claims are not a "legitimate"
triable issue of fact. Nampa & Meridian Irr. Dist. v. Washington Federal Sav., 135 Idaho 518, 20
P.3d 702 (2001). As discussed by the Court in its Order on Defendants' Objection to Plaintiff's

Claimed Costs and Attorney's Fees, a lien under I.C. § 45-1102(2) requires a written contract
predating the work on the aircraft. R. Vol. III, pp. 387-389 and R. Vol. IV, pp. 558-560. It is
undisputed that no such written contract existed here and Mr. Maslen's unilateral baseless
assertions of false storage charges can do little to rewrite the history of the events leading up to
this litigation. [d. The trial court ruled correctly and rejected Mr. Maslen's arguments that a
single triable issue of fact precludes an award of attorney's fees under I.C. § 12-121, R. Vol. IV,
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pp. 606-609.

The trial court found that Mr. Maslen's total defense was unreasonable and

frivolous. ld. citing Magic Valley Radiology Associates v. Proftssional Business Services, Inc.,
119 Idaho 558, 563, 808 P.2d 1303, 1308 (1991).
If this Court was to give credence to Mr. Maslen's arguments, no case that went to trial,
no matter how baseless the single triable issue of fact was, could result in an award of attorney's
fees under 1. C. § 12-121. Mr. Maslen misconstrues two sentences from Nampa & Meridian lrr.

Dist. in such a manner that he seeks to constrain the trial court's discretion permitted under I.C. §
12-121. Maslen reads the Supreme Court's permissive statements that:
When deciding whether the case was brought or defended frivolously,
unreasonably, or without foundation, the entire course of the litigation must be
taken into account. Thus, if there is a legitimate, triable issue of fact,
attorney fees may not be awarded under I.C. § 12-121 even though the losing
party has asserted factual or legal claims that are frivolous, unreasonable, or
without foundation.
Nampa & Meridian Irr. Dist. at 708-9 (Emphasis added.).
Mr. Maslen has interposed the mandatory "cannot" for the permissive "may not" used by this
Court. See Memorandum in Support of Defendant's Motion for Reconsideration or Clarification
at 3. The trial court's discretion in making an award of attorney's fees was discussed in Thorn

Springs Ranch v. Smith, 137 Idaho 480 (2002) shortly after the Nampa & Meridian Irr. Dist.
decision.
This Court addressed the same issue recently in Nampa & Meridian Irr. Dis!. v.
Washington Fed Sav., 135 Idaho 518, 524, 20 P.3d 702, 708 (2001). In that case,
Washington Federal asserted that the district court improperly denied its request
for attorney fees pursuant to I.C. § 12-121 because NMID pursued its claim
frivolously. This Court held that an award of attorney fees pursuant to I.C. § 12121 was not a matter of right, and was appropriate only when the district court, in
its discretion, believes the action was pursued or brought frivolously or without
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foundation. "When deciding whether the case was brought or defended
frivolously, unreasonably, or without foundation, the entire course of the litigation
must be taken into account." Id.
The award of attorney fees rests in the discretion of the district court, and the
burden is on the person disputing the award to show an abuse of discretion. Id. at
525,20 P.3d at 709 (citing Anderson v. Ethington, 103 Idaho 658, 651 P.2d 923
(1982)). This Court uses a three-part test when reviewing whether a court abused
its discretion. This Court determines "(1) whether the trial court correctly
perceived the issue as one of discretion; (2) whether the trial court acted within
the outer boundaries of its discretion and consistently with the legal standards
applicable to the specific choices available to it; and (3) whether the trial court
reached its decision by an exercise of reason." Sun Valley Shopping Ctr. v. Idaho
Power Co., 119 Idaho 87, 94, 803 P.2d 993, 1000 (1991)(quotingState v.
Hedger, 115 Idaho 598, 600, 768 P.2d 1331, 1333 (1989)).
In Nampa & Meridian Irr. Dis!., this Court found that the district court had
properly exercised discretion in declining to award attorney fees to Washington
Federal. In the present case, the district court did not abuse its discretion by
denying an award of attorney fees to the appellants below. The district court first
denied attorney fees to Deryl, even though Deryl was the prevailing party in the
main cause of action. The court also denied the appellants' claim for attorney fees,
even though they had prevailed on Deryl's claim of interference with economic
advantage. The district court demonstrated that it exercised discretion because it
took into consideration the amount of time the appellants had expended on the tort
claim in comparison to the entire course of the litigation and found that the tort
claim was but a minor part of the litigation. The district court's decision is
affirmed.

Thorn Springs Ranch v. Smith, 137 Idaho 480, 487 (2002).
The Idaho Supreme Court has allowed an award of attorney's fees to the prevailing party
under I. C. § 12-121 in cases where false mining claims were filed. See Sunshine Mining Co. v.

Metropolitan Mines Corp., III Idaho 654, 659, 726 P.2d 766, 771 (1986).

The Court in

Sunshine Mining held:
In the instant case, the trial court specifically found that Sunshine initiated
this law suit without any foundation for its claim of extralateral rights. "Sunshine
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Mining Company asserted its claims of ownership to the 'Copper Vein' outside of
its intralimital boundaries without having knowledge of or reasonable expectation
to be able to prove the location of the apex thereof.. .. " This finding is amply
supported by the record and will not be disturbed on appeal.

Sunshine Mining at 659.
The Sunshine Mining holding

IS

directly contrary to Defendants' assertions.

The

existence of an issue of fact (no matter how erroneous), a mining claim in Sunshine Mining and
lien that Mr. Maslen asserted, can of course give rise to the need for a trial or a denial of a
motion for summary judgment under IRCP 56(t). However, the existence of a trial does not
preclude an award under I.C. § 12-121. See also Nicholls v. Blaser, 102 Idaho 559 (1981)
(award of attorney's fees under I.C. § 12-121 by magistrate following a trial, then and additional
award by the district court sitting in appellate capacity, and again when affirmed on appeal in
case involving action to foreclose on mechanic's liens and frivolous counterclaims regarding the
quality of the work).
This Supreme Court has made it clear; it is the legitimacy of the factual dispute and
frivolousness of the suit that governs this Court's discretion when making its permissive analysis
of an award of attorney's fees under I.C. § 12-121. In Sunshine, the Court found the mining
company had no basis to assert its extralateral rights to a vein of ore. Here, the court has found
that there exists no legal or factual basis for the Defendants' conduct in retaining possession of
the PT-23 under a false "possessory lien" or under I.C. § 45-1102(2). The court's finding was
based on the overwhelming evidence introduced at trial that Mr. Maslen's bailment of the PT-23
was temporary and gratuitous, there was no contract pre-dating the alleged work, Mr. Maslen did
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not incur any actual expenses in storing the plane, and that his "transfer" of possession to his
wholly owned sham entity AOI was a figment of Mr. Maslen's devious imagination. IMHS is
entitled to its award of attorney fees and costs pursuant to Idaho Code § 12-121 for obtaining
possession of its airplane, quieting title, and in defeating AOI's false liens and unjust enrichment
claim. This award was properly made against Defendants jointly and severally.
D.

THE TRIAL COURT DID NOT AnUSE

ITs DISCRETION IN ENTERING THE AMENDED

JUDGMENT AGAINST MR. MASLEN AND AOI, JOINTLY AND SEVERALLY.

The Amended Judgment reflects that the award of attorney's fees and costs is against
both Defendant Maslen as well as AOI. R. Vol. IV, pp. 577-579. In the Order on Defendants'
Objection to Plaintiffs Claimed Costs and Attorney's fees stated:
As the court noted in its Findings of Fact, Conclusions of Law and Order
("Order"), entered July 7, 2011, the evidence supported the finding that the
Aviation Hall of Fame made an agreement with Maslen, personally, to store the
aircraft without compensation. Order, p. 35, FN. 3. So, it is not clear how AOI
came into lawful possession of the aircraft to begin with.
R. Vol. IV, pp. 558-560. See also R. Vol. IV, pp. 609-610.
AOI never came into lawful possession because Defendant Maslen created a transfer to a
wholly owned insolvent sham entity that had no dealings with the PT-23 to file false liens and
assert false counterclaims to try to avoid personal liability. The evidence was clear; it was Mr.
Maslen who would have personally profited had his caper succeeded, it was Mr. Maslen who
new the PT-23 without insurance, it was Mr. Maslen who controlled the hangar where the PT-23
was wrongfully held, it was Mr. Maslen who pulled his car in front of the PT-23 when
representatives of IMHS tried to retrieve their plane, it was Mr. Maslen who failed to accept
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Plaintiff's two IRep 68 Offers of Judgment, it was Mr. Maslen who caused Plaintiff to file
numerous motions to compel, it was Mr. Maslen who refused to pay court ordered sanctions, and
it was Mr. Maslen, who at every opportunity to own up for his wrongful actions, instead took the
low road of continuing to assert illegitimate, frivolous, and baseless positions. The evidence was
overwhelming; this was Mr. Maslen's case and, as is ref1ected in the Amended Judgment, he
should bear the ultimate responsibility of paying the attorney's fees he caused to be incurred.

IV
CONCLUSION
IMHS was the prevailing party and accordingly is entitled to recover its legal expenses
given the legally and factually baseless actions of the Defendants jointly and severally. Plaintiff
is entitled to an additional award of fees for responding to this frivolous appeal.
DATED this --'-_ day of April 2013.
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